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“You 


have spoiled 
me 


for the ordinary transfer agency service by 
the many unusual and helpful features of 
your service,” said a corporation official re- 
cently while initiating arrangements for 
appointment of The Corporation Trust 
Company as transfer agent of a company 
he controls—after having had a year's ex- 
perience with our service in that capacity 
for another of his companies. The attitude 
and interest of CT in all matters involving 
corporate records which comes from our 
long and intimate experience in working 
with attorneys in matters of corporate 
organization and representation, does 
indeed stamp our services in the transfer 
of securities with a character that stands 
alone... If any company in which YOU 
are interested is still without a transfer 
agent we should like the opportunity of 
demonstrating how we may help. 
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For sixty-two years The Cor- 
poration Trust Company, CT 
Corporation System and asso- 
ciated companies have been in 
the business of HELPFULNESS 
TO LAWYERS — helpfulness in 
the incorporation, qualifice- 
tion and statutory representa- 
tion of corporations in any 
state. 


During that time the number 
of lawyers making use of those 
services has steadily increased. 


Today, the form of CT services 
is the form into which sixty- 
two years of use by lawyers 
have molded them — the form 
found most convenient to 
lawyers. 
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a@ decisive date 


Tangible Personal Property Tax Assessments 


THERE are twenty-two states where 
tangible personal property is in most 
instances assessed annually, for state 
and county purposes, as of January 1. 
These states are Arkansas, Florida, 
Georgia, Iowa, Kentucky, Louisiana, 
Maryland, Massachusetts, Michigan, 
Mississippi, Missouri, New Mexico, 
North Carolina, Ohio, Oklahoma, Ore- 
gon, South Carolina, Texas, Utah, Vir- 
ginia, Washington and West Virginia. 
(There are, in practice, however, no 
state ad valorem taxes imposed at the 
present time in Arkansas, Florida, 
Iowa, Michigan, North Carolina or 
Texas.) 


In ten of these twenty-two states— 
Arkansas, Florida, Iowa, Louisiana, 
Maryland, Michigan, New Mexico, 
Ohio, Oklahoma and Washington—the 
inventory or stock in trade of mer- 
chants is assessable at its average value 
during the preceding calendar year. In 
Arkansas, Iowa, Ohio, South Carolina 
and Washington, stocks of manufactur- 
ers used in their business is assessed at 
such an average, while in Missouri, the 
stock of merchandise of merchants and 
the inventory of manufacturers is taxed 
on the basis of the highest value held 
by them at any time between the first 
Monday in January and the first Mon- 
day in April. 


In all but three of the twenty-two 
states in which January 1 exists as the 
date as of which tangible personal 
property is assessed annually for state 


43 


and county tax purposes, it is not cus- 
tomary to assess, in a given year, per- 
sonal property brought into the state 
after January 1. Exceptions are (1) 
Florida, where tangible personal prop- 
erty brought into the state after Janu- 
ary 1 and before April 1 is taxable for 
that year only in the event that it is 
brought into the state for resale or if 
the assessor has reason to believe it 
will be removed from the state prior 
to January 1 of the next year; (2) Ohio, 
where those becoming taxpayers be- 
tween January 1 and July 1 are required 
to list taxable property as of its value 
on January 1, and those engaging in 
business between those dates are re- 
quired to list the probable average 
amount of personal property intended 
to be used in business until the next 
January 1; (3) Oklahoma, where per- 
sonal property brought into the state 
between January 1 and September 1 is 
required to be listed for taxation, unless 
previously assessed elsewhere during 
the current year. 


Tangible personal property located in 
municipalities in the twenty-two states 
where the general assessment date is 
January 1 is ordinarily assessed as of 
January 1 for municipal property tax 
purposes, as well as for state and 
county purposes. However, in Florida, 
Georgia, Iowa, Kentucky, Mississippi 
and Texas, municipalities may be found 
which employ different dates in the as- 
sessment of tangible personal property 
for municipal property tax purposes. 
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In the remaining twenty-six states, 
tangible personal property of corpora- 
tions is generally assessed either as of 
a date other than January 1 or at some 
indeterminate time within two specified 


DELAWARE 


dates prescribed by statute, or, as in | 
Delaware, New York and Pennsylvania, | 
such property of corporations is exempt | 


from ad valorem property taxes. 


Chancery Court denies preliminary injunction to 


restore corporations involved in sale of assets of 


plaintiff’s corporation to status prior to sale, where 
laches of plaintiff was a factor. 


Plaintiff sought a preliminary injunc- 
tion to restrain the defendant corpora- 
tion from holding a stockholders’ meet- 
ing called for the purpose of obtaining 
stockholder approval to a plan of liqui- 
dation and/or from distributing its as- 
sets pending a determination of the 
merits of her complaint. She sought to 
have her corporation restored to its 
position prior to the sale of its assets 
to another defendant corporation and 
the subsequent transfer to still another 
company. The Court of Chancery, New 
Castle County, denied the preliminary 
injunction, noting that “many problems 
would arise and all would have to be 
resolved in plaintiff's favor before the 
court could even try to ‘unscramble’ the 
sale of assets omelet.” It also noted 
that laches was an additional ground 


for denying the application, by reason 
of plaintiff’s failure to take action while 
various changes had taken place affect- 
ing the status of the corporations and 
their stockholders. 


Cottrell v. The Pawcatuck Company 
et al., 106 A. 2d 709. Arthur G. Logan 
of Logan, Marvel & Boggs of Wil- 


. mington, for plaintiff. Henry M. Canby 


of Richards, Layton & Finger of Wil- 
mington and Frank Chapman of Robin- 
son, Robinson & Cole of Hartford, 
Connecticut, for defendants, The Paw- 
catuck Company, Donald C. Cottrell, 
Ridley Watts, Arthur M. Cottrell, Jr., 
and Charles P. Cottrell, Jr., Richard 
F. Corroon of Berl, Potter & Anderson, 
for defendant Harris-Seybold Company. 
Commerce Clearing House Court Deci- 
sions Requisition No. 519660. 
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Court refuses to enjoin payment of dividends on 

cumulative preferred stock where plaintiff common 

shareholder conceded earnings were sufficient for 

current preferred dividends and capital assets as 

sufficient to pay preferred stockholders in full on 
distribution of assets. 


Plaintiff common stockholder brought 
a derivative suit to enjoin the corporate 
defendant from declaring dividends on 
its first preferred cumulative stock until 
an alleged impairment of capital had 
been corrected. It was conceded by 
plaintiff that corporate earnings for the 
current or preceding fiscal year were 
sufficient for preferred dividends and 
that the capital of the corporation was 
sufficient to redeem the preferred stock, 
but plaintiff insisted that the statute 
and the corporate charter do not permit 
the payment of dividends from current 
earnings when capital is impaired. 


The Court of Chancery, New Castle 
County, examined the history of the 
statutes permitting the declaration of 
dividends and the language of the cor- 
porate charter on the subject, finding 
no language in the charter affirmatively 
denying to the directors the right to 
pay dividends out of current earnings 
despite a capital impairment, although 
such a restriction could have been 
adopted by appropriate corporate action 
under the statutes after 1927. The court 
concluded: “In view of the concession 
that corporate earnings are sufficient 
for current preferred dividends and 
that capital assets are sufficient to pay 


NEW YORK 


preferred stockholders in full on dis- 
tribution of assets, it is the conclusion 
of the Court that as a matter of law 
the payment of dividends by the cor- 
porate defendant should not now be 
enjoined, and plaintiff’s motion is de- 
nied. In the Court’s opinion, there is 
no probability of success by the plaintiff 
on final hearing. The failure to enjoin 
current dividends on cumulative pre- 
ferred stock will not work irreparable 
injury to plaintiff and other common 
stockholders.” A temporary restraining 
order, previously issued, was ordered 
dissolved. 


Weinberg v. Baltimore Brick Company 
et al., 108 A. 2d 81. Thomas M. Keith 
and Leighton Dorsey of Wilmington, 
and Raphael Walter and Lawrence I. 
Weisman of Nyburg, Goldman and 
Walter of Baltimore, Md., for plaintiff. 
Henry M. Canby of Richards, Layton 
& Finger, of Wilmington and William 
L. Marbury of Piper and Marbury of 
Baltimore, Md., for defendants, Balti- 
more Brick Company, George C. Ware- 
hime, Jr., Jesse Slingluff, Jr., William 
O’Meara and Joseph A. Brown. Com- 
merce Clearing House Court Decisions 
Requisition No. 521800. 


Where twenty-five corporations were created to 

effectuate a family joint venture enterprise, court 

rules a stockholder could not sue in his individual 

capacity for relief but was relegated to his rights 
as a stockholder. 


Three brothers had agreed to engage 
in the fuel business in corporate form 


. 
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and to carry on a joint enterprise for 
the benefit of themselves and the family 
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groups headed by each, with each fam- 
ily group to have one-third proprietary 
interest in the joint business enterprise. 
To give effect to this agreement a prin- 
cipal corporation, eleven subsidiary cor- 
porations and thirteen affiliate corpora- 
tions were organized. Stock was issued 
and held by the three brothers and their 
respective family groups in equal thirds. 
Subsequently, following the death of 
one of the three brothers, there were 
sales of the principal corporation’s 
stock, whereby one group obtained a 
two-thirds interest. Plaintiff, a son of 
the deceased brother, sought a declara- 
tory judgment that the rights of the 
parties be declared, that there be an 
accounting and that certain defendants 
be compelled to restore all funds di- 
verted from the joint enterprise. 


The Supreme Court, Appellate Divi- 
sion, First Department, noted that 
there was an improper joinder of per- 
sonal and corporate causes of action 
and that there was no factually suffi- 
cient allegation of either. Also, that 
there was no attempt to state a deriva- 
tive stockholders’ action, and that in- 
stead an attempt was made to avoid 
the corporate set-up by treating it as a 
joint venture. The court observed that 
plaintiff, as a stockholder in the several 
defendant corporations, could not seek 


equitable relief in the guise of a joint 
venturer. Ruling that the complaint 
should be dismissed, the court re- | 


‘marked: “Simply stated, the agreement 7 


or other factual situation upon which 7 
relief is granted runs alongside of the | 
path of the corporation. When the two ™ 
merge, however, and relief is sought ~ 
upon the ground that the corporation — 
has become a mere agency or instru-— 
mentality for the performance of an 
independent agreement of joint adven- 
turers or partners the aggrieved party 
is relegated to his rights as a stock- 
holder and may not sue in his individ-— 
ual capacity.” 


Manacher v. Central Coal Co., Inc. et 
al.,* 131 N. Y. S. 2d 671. Kadel, Wilson 
& Potts (Eli Whitney Debevoise, of 
counsel, Abraham Wilson and Michael 
H. Goff, with him on the brief), of New 
York City, for appellants. Gainsburg, 
Gottlieb, Levitan & Cole (Samuel Gott- 
lieb, of counsel, Harry Giesow, with 
him on the brief), of New York City, 
for respondent. Commerce Clearing 
House Court Decisions Requisition No. 


517792. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9969-4. 


President held obliged to comply with by-law re- 

quiring him to call special meeting when requested 

in writing by stockholders owning a majority of 
capital stock entitled to vote at meeting. 


- Class A stockholders of a corporation 
sought to compel its president to call 
a special meeting of such stockholders. 
The by-laws made it the duty of the 
President “to call a special meeting 
whenever requested in writing so to do, 
by stockholders owning a majority of 
the capital stock entitled to vote at such 
meeting.” Previously, these petitioners 
had submitted to the president written 


requests for a special meeting of Class 
A stockholders, signed in the names of 
the holders of record of slightly more 
than 55% of the Class A stock. The 
president having failed to call the meet- 
ing for more than a week, this action 
was begun. 


The Court of Appeals of New York | 
observed: “There was no discretion in 
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this corporate officer as to whether or 
not to call a meeting when a demand 
therefor was put before him by owners 
of the required number of shares. The 
important right of stockholders to have 
such meetings called will be of little 
practical value if corporate manage- 
ment can ignore the requests, force the 
stockholders to commence legal pro- 
ceedings, and then, by purely formal 
denials, put the stockholders to lengthy 
and expensive litigation, to establish 
facts as to stockholdings which are 
peculiarly within the knowledge of the 
corporate officers. In such a situation, 
Special Term did the correct thing in 
disposing of the matter summarily, as 
commanded by section 1295 of the Civil 
Practice Act, see Third Annual Report 
of N. Y. Judicial Council, 1937, pp. 186- 


188; Ackerman v. Kern, 256 App. Div. 
626, 629, 630, 11 N. Y. S. 2d 374, 376, 
377, affirmed 281 N. Y. 87, 22 N. E. 2d 
247.” The court, after considering ob- 
jections to the proceeding, alleging that 
none of the purposes for which the pe- 
titioners wished the meeting called was 
a proper one, affirmed the order of the 
Special Term. 


Auer v. Dressel et al.,* 306 N. Y. 427, 
118 N. E. 2d 590. Orison S. Marden, 
Neil P. Cullom, Thomas F. Peterson, 
John M. Johnston and Robert D. Cole 
of New York City, for appellants. 
Bruce A. Hecker and John R. Steven- 
son of New York City, for respondents. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9967-56. 


foreign corporations 


MARYLAND 


Service of process on unlicensed foreign corpora- 

tion sustained where made in suit on local contract 

under statute providing for amenability to suit 

“whether or not such foreign corporation is doing 
or has done business in this state.” 


Section 88(d) of Article 23, Code, 1951, 
makes every foreign corporation sub- 
ject to suit by a resident of Maryland 
or by a person having a usual place of 
business there on any cause of action 
arising out of a contract made within 
the state or liability for acts done 
within the state, “whether or not such 
foreign corporation is doing or has 
done business in this state”. In a suit 
on a contract found to have been made 


in Maryland, in which an unlicensed 
foreign corporation sought to have 
service and suit against it dismissed, 
the Court of Appeals of Maryland had 
occasion to pass upon the constitution- 
ality of Section 88(d). The attack was 
limited to considerations of due process 
under the Federal and State Constitu- 
tions. 
After 
which 


consideration of the facts, 
involved transactions looking 
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toward the sale of three vessels of a 
Maryland corporation, located in Mary- 
land, to the foreign corporation under 
the Maryland contract, the court found 
the facts sufficient to sustain a suit 
against the foreign corporation in the 
state, thus, in effect, sustaining the stat- 
ute. A judgment entered against the 
foreign corporation in the trial court 
was reversed, however, after a consid- 
eration of the merits of the case. 


MONTANA 


Compania De Astral, S. A. v. Bostow 
Metals Co., 107 A. 2d 357. William A, 
Grimes (Ober, Grimes & Stinson and 
Herbert F. Murray, on the brief), of] 
Baltimore, for appellant. David P. Gor- 7 
don and Eugene M. Feinblatt (Gordon 
and Feinblatt, on the brief), of Balti- 
more, for appellee. Commerce Clearing 
House Court Decisions Requisition No, 
520004. 


Delaware manufacturing company, which sold to 

local distributor, who in turn sold to plaintiff local 

dealer, ruled not subject to service of process 
through service upon state official. 


One of the defendants, a Delaware cor- 
poration, with its principal place of 
business in Ohio, sought to quash serv- 
ice of process upon it, effected under 
a Montana statute permitting service 
upon an unlicensed foreign corporation, 
doing business, by serving the Secre- 
tary of State. The United States Dis- 
trict Court, District of Montana, Great 
Falls Division, noted that the question 
for determination was whether defend- 
ant had been properly served and 
whether the service was valid, this de- 
pending on whether defendant was do- 
ing business in such a way as to sup- 
port the service. The Delaware com- 
pany had approved a contract between 
the plaintiff and the named defendant, 
Robinson Motor Co., a distributor -for 
the handling and sale of automobiles 
and accessories manufactured by the 
Delaware company. The distributor de- 
fendant, an independent concern, pur- 
chased motor vehicles and parts from 
the Delaware company at its place of 
business in Ohio, and sold them to the 


plaintiff. The Delaware company had 
no office or place of business in Mon- 
tana, owned no property there, and had 
no address in that state. The repre- 
sentatives of the Delaware company 
which came into Montana had no au- 
thority to sell cars or parts or to col- 
lect money or hold themselves out as 
district or sales managers. Their duties 
were limited to visiting distributors and 
dealers and to report to the Delaware 
company in Ohio upon the dealers’ and 
distributors’ methods of business and 
to suggest improvements. 


The court, after a consideraticn of 
pertinent decisions, sustained a motion 
of the Delaware company to quash 
service upon it. 


Clapper Motor Co. v. Robinson Motor 
Co. et al., 119 F. Supp. 79. Stanley M. 
Doyle of Polson and Horace W. Jud- 
son of Cut Bank, for plaintiff. H. C. 
Hall, Edw. C. Alexander and Howard 
C. Burton of Great Falls, for defendant 
Willys-Overland Motors, Inc. 
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NEW YORK 


Service on New Jersey corporation, effected by 

serving individual who was sole owner and presi- 

dent of both that company and a New York cor- 
poration acting as its agent, upheld. 


A third-party defendant, Maher Steve- 
doring Corporation, a New Jersey cor- 
poration, moved to quash the return of 
service and to vacate the third-party 
summons and complaint on the ground 
that it was not subject to service of 
process within the State of New York. 
This company’s principal office was lo- 
cated in Port Newark, New Jersey. It 
had no office of its own for the conduct 
of its business in New York. It was 
wholly owned by an individual, upon 
whom service of process was made in 
an action in the United States District 
Court, Southern District of New York. 
This individual also was the sole owner 
of a New York corporation, whose 
name, previously identical with that of 
the New Jersey company, had been 
changed two months after service in 
this action. It was the intention of this 
individual that the New York corpora- 
tion was to “sub-contract” work to be 
done in New Jersey to the New Jersey 
corporation. The latter paid the New 
York company $500. anticipatorily “in 
connection with solicitation of business 
in New York.” The contract covering 
the work involved in this suit was 
signed by the New Jersey company in 
New York. The name of the New Jer- 
sey company was listed on the door of 


the office of the New York company in 
New York City and on the building 
directory. Important telephone mes- 
sages for the owner of the corporations 
were relayed to him in New Jersey. 
The New Jersey company did work in 
New Jersey for a number of firms hav- 
ing their principal places of business in 
New York. 


The court, denying the motion and 
upholding the service, emphasized the 
identity of ownership and control of 
the corporations, and felt that the New 
York corporation could be considered 
the agent of the New Jersey company. 
By the owner’s own statements, the 
court found it extremely difficult to 
ascertain whether he was in New York 
as president of either company and re- 
garded it as immaterial as to the ca- 
pacity in which he was acting when 
served in New York. 


Skupski v. Western Navigation Corpo- 
ration et al., 123 F. Supp. 309. Sterling 
& Schwartz of New York City, for 
plaintiff. Hanrahan & Brennan of New 
York City, for third party plaintiffs. 
Alexander & Ash of New York City, 
for third party defendant, Maher Steve- 
doring Corp. 


Foreign corporation, conducting continuous sales 

solicitation in state, holding corporate meetings 

and maintaining large banking operations and tele- 

phone listing locally, ruled doing business so as to 
be subject to service of process. 


Defendant Delaware corporation moved, 
in the United States District Court, 
Southern District of New York, to 
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quash service of summons and to dis- 
miss the complaint on the ground that 
it was not “present” in the State of 





IT FOLLOWS AUTOMA 


There is likely to be more state tax law enacted during 1955 than 


in any year in history. 


Forty-four state legislatures will convene. That means hundreds of 
new and revised tax statutes—with, you may be sure, hundreds of 
new administrative rulings and regulations to follow. Just one of 
them, should it be overlooked, could result in an unnecessarily high 
tax bill. Or it could result in the detail and embarrassment of having 


to file a corrected return. 


Adding to the usual “legislative year” confusion is the fact that 


“Operation Conform”’ will also have to be watched in 1955. 


The income tax laws of nearly half the states are correlated, in vary- 
ing degrees, with Federal tax law. This inter-relation ranges from 
adoption of Federal net income as the taxable amount to substan 
tial similarity between federal and state tax returns. It follows 
automatically then that many present state income tax laws and 
regulations face revision to conform them to the new features of 
the Internal Revenue Code of 1954. 


Keeping abreast of the myriad changes promises to be a time 





consuming, patience-trying task for anyone responsible for a cor- 
poration’s state tax matters. Unless, that is, the corporation is C T 


protected through its counsel. 


Any one who handles tax matters for a company which is C T 
protected knows that a separate, complete Notification Bulletin 
covering each state tax requirement will arrive on his desk in ample 


time for preparatory work to be started. He knows he will receive 


Special, advance notifications on important state tax changes. Should 


he need background material (law, rulings, regulations, court deci- 
sions) he knows it is at his finger tips in the loose-leaf, up-to-the- 


minute State Tax Reporter which is furnished as part of C T service. 
He knows the information furnished will be correct. 


He knows the pennies-pet-day cost of C T service saves many dollars, 
many hours of tedious looking, checking and cross-checking. He 
knows C T service is an investment which will return particularly 


high dividends in the year ahead. 


Ask about the C T System of Corporate Protection at the nearest 
CT office. 
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New York and was not doing sufficient 
business ‘there to give jurisdiction over 
it. Plaintiff’s employment contract was 
negotiated in part in New York City. 
Defendant had at least three salesmen 
living and soliciting business continu- 
ously in New York, where sales figures 
over a six-months period amounted to 
more than $1,500,000. The court also 
noted that while the site of defendant’s 
factory and office was in New Jersey, it 
did the major part of its banking in 
New York, where two of its latest three 
board of directors’ meetings had been 
held. A New York City telephone list- 
ing was maintained. Emphasized also 
was the fact that the corporation’s 
general counsel were attorneys in the 
district and that one of them was an 
officer and director, and that there was 


a regular and continuous pursuit of 
business in New York. 


In denying the motion and regarding 
the facts as overwhelming, the court 
observed that defendant could hardly 
urge with candor that it would be in- 
convenient to permit the action to be 
maintained in the district. : 


Glick v. Empire Box Corporation,* 119 
F. Supp. 224. Charles Gottlieb of New 
York City, for plaintiff. Spiro, Fel- 
stiner & Prager (Berthold Hoeniger, 
of counsel) of New York City, for de- 
fendant, appearing specially. Commerce 
Clearing House Court Decisions Requi- 
sition No. 514604. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9967-41. 


Out of state department store, effecting purchases 

locally through resident buyer acting for many out 

of town concerns, ruled not doing business so as 
to be subject to service of process. 


“The question raised,” said the New 
York Supreme Court, Special Term, 
Part I, New York County, “is whether 
a foreign corporation operating depart- 
ment stores in other states, but making 
a substantial part of its purchases 
through the facilities of a resident 
buyer in New York City, is doing such 
business in the state as to subject it to 
our jurisdiction.” The court observed 
that it was significant that no sales or 
solicitation of orders were made in New 
York. It found that all of the facts re- 


lating to defendant’s operations in the 
state to be the usual incidents of a re- 
lationship between a department store 
located in another state and a resident 
buyer located in New York performing 
its services for many out of town cli- 
ents. A motion to set aside service of 
summons on the defendant company 
was granted. 


Pollak v. Western Department Stores, 
Inc., 131 N. Y. L. J., No. 49, p. 8. Com- 
merce Clearing House Court Decisions 
Requisition No. 514193. 


Service of process vacated where made upon an 
unqualified foreign corporation with only an ex- 
clusive sales agent in the state. 


A defendant, Liquinet Corporation, was 
a foreign corporation not qualified to 
do business in New York, having its 
office and factory in Illinois. It had 
contracted with the co-defendant cor- 
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poration, Slifer & Weickel, Inc., to act 
as its exclusive sales agent in New 
York and other states “on a brokerage 
basis” of a fixed percentage on all 
orders. Defendant’s name did not ap- 
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pear on any New York office door or 
in any local directory; no telephone 
was listed in its name and it exercised 
no control over its sales agent’s sales- 
men and paid no part of the latter’s 
office expense. 


The New York Supreme Court, 
Kings County, vacated service made on 
the co-defendant as its managing agent, 
holding that defendant was not doing 


COLORADO 


business in New York so as to be sub- 
ject to service of process and that the 
co-defendant was not its managing 
agent within the meaning of Sec. 229 
of the Civil Practice Act. 


Levine v. Wallitser et al., 130 N. Y. S. 
2d 346. William W. Heiberger, by 
Irving Chapnick, New York City for 
plaintiff. Mendes & Mount, by B. C. 
Kelly, New York City, for defendants. 


‘axation 


Judgment recovered by taxpayer, based on cause 


of action arising in Colorado, held to constitute 


taxable 


The plaintiff in error, an Illinois cor- 
poration, sought a reversal of a county 
court judgment against it in favor of 
the State Director of Revenue, on the 
Director’s determination that the amount 
of the judgment was due from the com- 
pany as income tax liability for income 
received from a source in Colorado. 
This “income” consisted of a judgment 
which the company itself had obtained 
against a Delaware company, active in 
Colorado, and a number of individuals 
who had associated themselves with 
that Delaware company after leaving 
the employ of the plaintiff in error. 
This latter judgment was predicated 
upon alleged wrongful use of plaintiff 
in error’s trade-marks and names and 
trade secrets, among other things, and 
the injunction issued provided for an 
accounting of profits over a stated 
period. 


The Colorado Supreme Court affirmed 
the judgment first mentioned, in favor 


income. 


of the Director of Revenue, regarding 
the judgment as representing income 
from sources within Colorado and the 
expression, “income from sources with- 
in this State,” as found in the statute 
in designating income taxable, as “broad 
and all inclusive.” 


Arvey Corporation et al. v. Fugate,* 
272 P. 2d 652. John R. Coen of Denver, 
and Floyd E. Thompson and Johnston, 
Thompson, Raymond & Mayer of Chi- 
cago, Ill., for plaintiff in error. Duke 
W. Dunbar, Atty. Gen., Frank A. Wa- 
chob, Deputy Atty. Gen., Omer Griffin, 
Asst. Atty. Gen., for defendant in error. 
(Petition for writ of certiorari filed in 
the Supreme Court of the United States, 
August 30, 1954; Docket No. 313; certio- 
rari denied, November 8, 1954.) 


* The full text of this opinion is printed 
in the State Tax Reporter, Colorado, 
page 1652. 


53 





THE CORPORATION JOURNAL 


INDIANA 


Shipment of films from Illinois office to Indiana 


licensee ruled interstate commerce and not subject 
to gross income tax. 


Appellee foreign corporation, licensed 
to do business in Indiana, maintained a 
branch office in Chicago, Illinois, which 
served licensees in the northern coun- 
ties of Indiana, to whom motion picture 
films were distributed. Traveling sales- 
men from the Chicago office called 
upon Indiana exhibitors in those coun- 
ties and received from them applica- 
tions for licenses to show certain films. 
These applications were submitted to 
the Chicago office and, in turn, for- 
warded to the New York office for ac- 
ceptance or rejection. In cases of ac- 
ceptance, the film contracted for was 
shipped to the Chicago office and then 
to the exhibitor, being subsequently, in 
most cases, shipped back to the Chi- 
cago office. Transportation costs and 
cost of risk of damage to the film in 
transit were assumed by the exhibitor. 
All payments under the license agree- 
ments were made to the Chicago office. 


MISSISSIPPI 


The Indiana Supreme Court ruled 
that the transaction constituted inter- 
state commerce, and was not subject 
to the gross income tax. 


Gross Income Tax Division v. Warner 
Bros. Pictures Distributing Corp.,* 118 
N. E. 2nd 117. Edwin K. Steers, At- 
torney General, John T. McShane, 
Lloyd C. Hutchinson, Earl E. Schma- 
del and George B. Hall, Deputies, of 
Indianapolis for appellant, Paul N. 
Rowe and Joseph J. Daniels and Baker 
& Daniels of Indianapolis, and Freid- 
man & Bareford of New York City, for 
appellee. (Petition for writ of certiorari 
filed in the Supreme Court of the United 
States, August 20, 1954; Docket No. 296. 
Certiorari denied, October 18, 1954.) 


* The full text of this opinion is printed 
in the State Tax Reporter, Indiana, 
page 1566. 


Income from rentals and royalties derived from 


use of patented machines leased in state ruled sub- 


ject to state income tax. 


- The Mississippi income tax law taxes 
the net income from “rentals or royal- 
ties from property or any interest in 
property within the state.” Appellee 
Delaware corporation, with its principal 
offices in New Jersey, leased under a 
written contract with Mississippi les- 
sees certain box-making machines on 
which it held United States patents. 
The lessees by this instrument obtained 


the right to use the patented machines 
to make boxes, and the right to make 
patented boxes. The lessees agreed to 
pay for the use of the machines a sum 
equal to 4% of the gross sales from 
patented boxes made under the agree- 
ment, and a sum equal to 2% of the 
gross sales of all other boxes not pat- 
ented and made under the agreement. 
In addition, the lessees were required 
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to pay as an initial consideration for 
the lease the cost of production of the 
machines. 


The Supreme Court of Mississippi, 
ovetruling contentions of the lessor 
corporation, regarded the statutory pro- 
vision that “rents or royalties from 
property or any interest in property 
within the state” were to be treated as 
income from sources within the state 
as clear and unambiguous and applica- 
ble to the rent derived from the use of 
the machines in Mississippi and appli- 
cable to income from royalties derived 


NEW JERSEY 


from the use in Mississippi of the pat- 
ented machines, finding no constitu- 
tional bar to state taxation of income 
from royalties based upon United 
States patents. 


Stone v. Stapling Machines Co.,* 73 So. 
2d 123. John E. Stone of Jackson, for 
appellant. Bernard L. Tighe of Jackson, 
for appellee. 


* The full text of this opinion is printed 
in the State Tax Reporter, Mississippi, 
page 10,027. 


State held to have right to include Federal tax- 
exempt bonds in the calculation of net worth of 
corporation liable for franchise tax. 


Appellant corporation, in its franchise 
tax return for the calendar year ending 
December 31, 1951, disclosed among its 
corporate assets the ownership of $400,- 
091 of United States government bonds. 
The respondent Director, Division of 
Taxation, included those bonds in the 
calculation of the net worth of the cor- 
poration upon which the amount of the 
annual franchise tax was determined. 
The propriety of this action was upheld 
by the Superior Court of New Jersey, 
Appellate Division. The court ruled 
that the tax was not, as contended by 
the appellant, a personal property tax, 
and that it was a franchise tax, “a 
privilege tax payable by domestic and 
foreign corporations conducting busi- 


ness within this state”. Also, that it 
was “well settled that a state has the 
power to levy a tax on a legitimate sub- 
ject, such as a corporate franchise, 
measured by net assets or net income, 
including tax-exempt federal instru- 
mentalities which, as such, could not 
be directly taxed”. 


Werner Machine Co. v. Director, Divi- 
sion of Taxation, 107 A. 2d 36. Frankel 
& Frankel of Paterson, for appellant. 
Joseph A. Murphy, Assistant Deputy 
Attorney General, Grover C. Richman, 
Jr., Attorney General, Benjamin M. 
Taub, Deputy Attorney General, for 
the respondent. Commerce Clearing 
House Court Decisions Requisition No. 
519959. 
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PENNSYLVANIA 


Foreign company consolidating with foreign sub- 

sidiaries to become a Pennsylvania corporation, 

ruled subject to corporate loans tax on mortgage 

bonds issued prior to the consolidation, which bonds 
it had assumed. 


The defendant Pennsylvania company 
was created as the result of a consolida- 
tion in 1917 of a Maryland company 
and seven wholly-owned subsidiaries. 
It assumed the obligations of first 
mortgage 4% bonds of the principal 
Maryland company, both as to princi- 
pal and interest. The question con- 
cerned resettlements of corporate loans 
taxes against the defendant for the 
years 1940 to 1945, both inclusive. The 
predecessor corporations not having 
been authorized to do business in Penn- 
sylvania and not having been subjected 
to corporate loans taxes, defendant 
sought to attach this “immunity” to 
itself. The Pennsylvania Supreme Court, 
however, ruled there was no such im- 
munity available to the defendant and 
that it clearly became liable for the cor- 
porate loans tax with the same force 
and effect as if it had itself issued the 
bonds as a domestic corporation. 


The bonds had been issued tax-free 
both as to principal and interest by de- 
fendant’s Maryland predecessor. The 
court ruled that defendant, in assuming 


the obligation of the bonds, became” 
subject to that covenant, and said: “Its 
status, therefore, is not merely that of 
a collector of the tax from the bond- 
holders, for it is barred because of such | 
covenant from collecting any tax from 
them; it owes the tax directly to the 
Commonwealth, not as a penalty for 
failing to collect it from the bondhold- 
ers, but because of its contract obliga- 
tion with them to pay the tax itself.” 


Commonwealth of Pennsylvania v,) 
Western Maryland Railway Co.,* 105 Av 
2d 336. George W. Keitel, Deputy At-™ 
torney General, Department of Justice, 
of Harrisburg, for plaintiff. W. C. Pur- 
nell, Vice-President and General Coun- 
sel, Western Maryland Railway Co., of 
Baltimore, for defendant. (Petition for 
writ of certiorari filed in Supreme Court 
of United States, August 20, 1954; Docket 
No. 298. Certiorart denied, October 18, 
1954.) 


* The full text of this opinion is printed 
in the State Tax Reporter, Pennsylvania, 
page 11,363. 


Fiscal officers administering corporate net income 

tax held without authority, on own initiative, to 

base tax on segregated income, as alternative to use 
of statutory apportionment formula. 


Defendant’s income tax for the year in 
question, if computed on a unitary 
basis, through use of statutory appor- 
tionment formula, called for a tax of 
$24,602.33. The taxing officers, of their 
own initiative, calculated the tax on the 
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basis of a segregation of Pennsylvania 
income and sought to collect a tax of 
$237,756.83. The Court of Common 
Pleas, Dauphin County, posed the per- 
tinent question as: “May the State 
compute thé corporate net income tax” 
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liability of the defendant for the year 
1950 on a multiform basis, without any 
request on the part of the defendant to 
do so, and thus increase the tax from 
$24,602.33 to $237,756.83?” The court 
noted that the act imposing the tax 
recognizes no alternate method of tax 
settlement and confers no powers upon 
the taxing officials to make alternate 


Commonwealth of Pennsylvania v. 
American Telephone & Telegraph Co.,* 
Court of Common Pleas, Dauphin 
County, August 19, 1954. George W. 
Keitel, Attorney General, for the Com- 
monwealth. Hull, Leiby & Metzger of 
Harrisburg, for defendant. Commerce 
Clearing House Court Decisions Requi- 
sition No. 521534. 


settlements. It concluded that the Com- 
monwealth had no legal authority to 
settle the defendant’s income on a seg- 
regation or multiform basis, and that 
the net income tax liability of the de- 
fendant for the year was $24,602.33. 


* The full text of this opinion is printed 
in the State Tax Reporter, Pennsylvania, 
page 11,416. 


Mississippi— Senate Bill 1439 amended Section 5325 so as to permit do- 
mestic and qualified foreign corporations to set up pension plans, disability or 
death benefit plans or profit-sharing plans, including the power to set up trusts 
and other instrumentalities as part of such plans. It is also specified that officers 
of domestic corporations need not be stockholders in the corporations employing 
them unless the charter or an amendment provide otherwise. General power is 
also given such corporations to engage in activities with respect to the stocks, 
bonds, securities and other evidences of indebtedness of other corporations and 
governmental bodies to the extent not limited by the corporate charter. 


Senate Bill 1230 amends Section 5325 to add to the powers of a domestic 
corporation that “subject to such limitations, if any, as may be contained in its 
charter or any amendment thereto, may guarantee, purchase, own, hold, sell, 
transfer, assign, mortgage, pledge or otherwise dispose of and deal in the stocks, 
bonds, securities, or evidences of indebtedness of other corporations, public or 
private, of this or any other state or government, including bonds or securities 
of any state or political subdivision thereof, and while the owner of such stock 
to exercise all the rights, privileges and immunities of ownership, including the 
right to vote thereon, provided, however, that this section shall not be construed 
to grant to any corporation the power to create unlawful monopolies, trusts or 
combinations in restraint of trade in violation of Section 1094, Code of 1942.” 
This section has also been amended to include a provision that officers need not 
be stockholders, unless otherwise provided in the articles or an amendment to 
them. 
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The following cases previously digested in The Corporation Journal have ° 
been appealed to The Supreme Court of the United States.* 


ARKANSAS. Docket No. 338. Branyan & Peterson, Inc. v. Thompson, 
(Thompson v. Rhodes-Jennings Furniture Co.) 268 S. W. 2d 376. (The Corporation 
Journal, October—November, 1954, page 35.) Arkansas use tax—local solicitation 
of orders, followed by delivery to common carrier f.o.b. a point in another state 
for shipment to Arkansas purchaser. Petition for writ of certiorari filed, Septem- 
ber 11, 1954. Certiorari denied, November 8, 1954. 


COLORADO. Docket No. 313. Arvey Corporation et al. v. Fugate, 272 
P. 2d 652. (The Corporation Journal, December 1954—January 1955, page 53.) 
Recovery of judgment as receipt of income taxable under state income tax law. 


Petition for writ of certiorari filed, August 30, 1954. Certiorari denied, November 
8, 1954. 


INDIANA. Docket No. 296. Gross Income Tax Division v. Warner Bros. 
Pictures Distributing Corp., 118 N. E. 2d 117. (The Corporation Journal, Decem- 
ber 1954—January 1955, page 54.) State gross income tax on films distributed 
through Chicago branch for showing in Indiana. Petition for writ of certiorari 
filed, August 20, 1954. Certiorari denied, October 18, 1954. 


LOUISIANA. Docket No. 176. Arkansas Fuel Oil Corp. v. Fontenot, 72 So. 
2d 465. (The Corporation Journal, October—November, 1954, page 36.) Fran- 
chise tax—parent and subsidiaries—allocation of intangibles. Appeal filed, June 


29, 1954. Appeal dismissed for want of a substantial Federal question, October 
14, 1954. 


MISSISSIPPI. Docket No. 106. Stone v. Stapling Machines Co., 71 So. 
2d 205. (The Corporation Journal, August—September, 1954, page 15.) Sales 
tax—receipts from rentals of machinery. Appeal filed, June 2, 1954. Motion to 
dismiss granted, and appeal dismissed for want of a substantial Federal question, 
October 14, 1954. Rehearing denied, November 15, 1954. 


PENNSYLVANIA. Docket No. 298. Commonwealth of Pennsylvania v. 
Western Maryland Railway Co., 105 A. 2d 336. (The Corporation Journal, Decem- 
ber 1954—January, 1955, page 56.) Corporate loans tax—consolidation—mort- 
gage bonds. Petition for writ of certiorari filed, August 20, 1954. Certiorari denied, 
October 18, 1954. 


TENNESSEE. Docket No. 401. Texas Gas Transmission Corporation v. 
_ Atkins, 270 S. W. 2d 384. (The Corporation Journal, October—November, 1954, 
page 38.) Franchise and excise taxes—right to do business in corporate form— 
interstate commerce. Petition for writ of certiorari filed, October 12, 1954. 
Certiorari denied, November 15, 1954. 


TEXAS. Docket No. 68. Glo Co. v. Murchison et al., 208 F. 2d 714, re- 
hearing denied, 210 F. 2d 372. (The Corporation Journal, April—May, 1954, page 
333, and August—September, 1954, page 14.) Doing business—qualification— 
unlicensed foreign corporation owning and assigning mineral leases in Texas. 


Petition for writ of certiorari filed, May 10, 1954. Petition for certiorari denid, 


October 14, 1954. 
* Data compiled from CCH U. S. Supreme Court Bulletin, 1954-1955. 
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ations and rulings 


District of Columbia — Any corporation in existence on the effective date 
of the new District of Columbia Business Corporation Act is governed by the 
provisions of the act under which it is organized, unless it elects to be incor- 
porated or reincorporated under the new law. (Opinion of the Corporation Coun- 
sel to the Commissioners, District of Columbia Tax Reporter, { .412.) 













nN, 
a General — Counsel for corporations planning, near the close of the year, 
te to extend their activities into new states, in which qualification is contemplated, 
n- usually give careful consideration to the dates on which qualification is to be 
effected. It has been found, in many instances, that if qualification and the carry- 
72 ing on of intrastate activities, are deferred until after January 1, there may be 
3.) savings of taxes which would otherwise be due early in the new year. Also, the 
Ww. preparation and filing of certain tax returns, due early in the new year if qualifica- 
er tion and .business activities occur prior to January 1, may be postponed for 
approximately a year, if these steps are delayed until after the new year begins. 
a Kentucky — Indiana will not require taxes at the source withheld from 
ted salaries, wages or commissions paid to Kentucky residents working in Indiana. 
rari Kentucky will require taxes withheld from payments made to Indiana residents 
working in Kentucky. At the time of filing the annual returns, the Indiana resi- 
So. dent will be entitled to claim credit against his Kentucky tax for the tax paid to 
an the state of Indiana on the same income. (Ruling of Income Tax Division, 
—_ Kentucky Department of Revenue, State Tax Reporter, Kentucky, {| 200-008.) 
) 
Missouri— A motor vessel owned by a Delaware corporation used to trans- 
So. port goods in interstate commerce along the Mississippi River is not subject to 
ales ad valorem taxes in Missouri. (Opinion of the Attorney General, State Tax 
n to Reporter, Missouri, {| 200-087.) 
ate) 
™ Montana — A foreign corporation may not do business in this state under 
a any name other than that by which it is known in the state of its incorporation. 
-em- (Opinion of the Attorney General to the Secretary of State, State Tax Reporter, 
1ort- Montana, { 4-003.) 
nied, 
Nevada — A New York mutual savings bank which contemplates the pur- 
a chase of mortgages or deeds of trust secured by real property in Nevada and 
1954, desires to extend into Nevada only its investment activities through the services 
rm— and cooperation of a foreign corporate agent qualified to do business in Nevada, 
1954. § would be doing business in Nevada so as to obligate it to qualify to do business 
there. (Opinion of the Attorney General to the Secretary of State, State Tax 
1, re-— Reporter, Nevada, {[ 3-002.) 
page 3 ne ‘ 
ion— New York —aA corporation cannot pay a dividend to itself; hence, where 
oud, a stock dividend was declared on treasury stock but no shares were issued, the 


subsequent sale by the corporation of previously unissued shares constituted an 
original issuance not subject to the stock transfer tax. (Opinion of the Attorney 
General to the Department of Taxation and Finance, State Tax Reporter, New 
York, page 12,512.) 
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important 


For December and Jan 


This Calendar does not purport to be a complete calendar of all matters requiring atte 

tion by corporations in any given state. It is a condensed calendar of the more import 

requirements covered by the State Report and Tax Bulletins of The Corporation Tru 

Company. Attorneys interested in being furnished with timely and canes informatia 

tegarding all state requirements in any one or more states, including information regar 

forms, practices and rulings, may obtain details from any office of The Corporation Tru 
Company or C T Corporation System. 


Alabama — Annual Application Fee for permit to do business due on or befo 
February 1—Domestic and Foreign Corporations. 


Alaska — Annual Corporation Tax due on or before January 1. 
Delaware — Annual Report due on or before first Tuesday in January. 
Domestic Corporations. 

Withholding at Source Returns due January 31——Domestic and Feo 
eign Corporations paying compensation to Delaware employees. 
District of Columbia — Annual Report published and filed between January 

and January 20.—Domestic Corporations formed under 1901 Act. 


Application for license in connection with District Franchise (Incom 
Tax due before January 1—Domestic and Foreign Corporations. 


Georgia — Annual License Tax Report due on or before January 1.—Domest 
and Foreign Corporations. 


lowa— Quarterly Retail Sales Tax Return and Payment due on or befe 
January 20.—Domestic and Foreign Corporations. 


Kentucky — Quarterly Withholding at Source due on or before January 31. 
Lovisiana — Annual Report due February 1—Domestic Corporations. 
Maryland — Quarterly Withholding at Source due on or before January 31. 


Missouri — Annual Franchise Tax due on or before December 31. 
Quarterly Retail Sales Tax Return and Payment due on or befea 
January 15.—Domestic and Foreign Corporations. 


New Hampshire — Annual Maintenance Fee due on first business day 
January.—Foreign Corporations. 

South Carolina — Annual Statement due January 31—Foreign Corporation 

- South Dakota — Quarterly Retail Sales Tax Return and Payment due on 

before January 15.—Domestic and Foreign Corporations. 

United States — Fourth Installment of Income Tax due on or before Decer 
ber 15.—Domestic Corporations and Foreign Corporations having an offi 
or place of business in the United States. 

Utah — Quarterly Retail Sales Tax Returns and Payments due on or befo 
January 30.—Domestic and Foreign Corporations. 

West Virginia — Annual Business and Occupation (Gross Sales) Tax Retu 
and Payment due January 30.—Domestic and Foreign Corporations. 
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